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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS AT TEZPUR, 

SONITPUR 

G.R. Case No. 935/2012 

u/s-447/323/34 IPC 

State of Assam 

Versus 

Md. Nasar Ali 

S/o Late Sidu Seikh                                                                                                                    

                                                                   ……… Accused no. 1 

Md. Habej Ali 

S/o Late Samser Ali                                                                                                                             

                                                                   ……… Accused no. 2 

Md. Faizuddin Ali 

S/o Late Jaymat Ali                                                                                                                           

                                                                   ……… Accused no. 3 

All are R/o. Nonke Gotaimari 

P.S. Jamuguri, Dist. Sonitpur 

Present: Bijaya Khakhlary, JMFC, Tezpur, Sonitpur 

Advocates appeared: 

For the Prosecution: Mr. J. Dey  
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For the Defence: Mr. A. Aziz 

Evidence recorded on: 13.11.2013, 15.12.2014, 17.04.2015, 04.03.2016, 

28.04.2017 

Argument heard on: 07.06.2017  

Judgment delivered on: 17.06.2017 

 

JUDGMENT 

                  1. The informant Md. Raham Ali had lodged an ejahar before 

Jamuguri P.S. on 16.04.2012 stating inter alia that on 13.04.2012 at about 9:00 

P.M. when he had some quarrel with his second wife Musstt. Majida Khatoon and 

she raised hue and cry, the accused persons armed with lathi and dao entered 

his house, pushed and pulled him and his first wife Manuara Begum. Accused 

Nasar Ali assaulted him with a lathi on his head and accused Habej Ali stabbed 

his wife with a dao on her left hand. 

2. The ejahar was received and registered as Jamuguri PS case No. 

40/12  u/s  447/325/326/34 IPC. 

3. The I/O after due investigation of the case submitted charge 

sheet u/s  447/323/34 IPC. 

4. On perusal of the case record sufficient ground u/s 447/323/34 

IPC were found against the accused persons and accordingly the particulars of 

offences under the above sections were read over and explained to the accused 

persons to which they pleaded not guilty and claimed to be tried.  

                    5. The prosecution examined six witnesses . The statement of the 

accused persons u/s 313 Cr.P.C. is recorded . The defence side adduced no 

evidence and pleaded for total denial.  
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                 POINTS FOR DETERMINATION: 

                 i). Whether the accused persons in furtherance of their common 

intention on 13.04.2012 at about 9:00 P.M., committed criminal trespass by 

entering into the land in possession of the informant and thereby committed 

offence u/s 447/34 IPC? 

                 ii). Whether the accused persons in furtherance of their common 

intention on 13.04.2012 at about 9:00 P.M., voluntarily caused hurt to informant 

and his wife Manuara Begum and thereby committed offence u/s 323/34 IPC? 

                   6. I have heard the oral arguments put forward by both the 

Counsels. I have also gone through the entire evidence available on record. My 

discussion and reasons for the decision are discussed below. 

                  7.DISCUSSION, DECISION AND REASONS THEREOF: 

                  8. PW1, Md. Raham Ali who is the complainant deposed that on the 

day of incident when he had some quarrel with his wife Majida Khatoon, the 

accused Faizuddin came to his house and asked him why he was quarreling with 

Majida. Accused persons Nasar Ali and Habej Ali tried to take away Majida with 

them, then he asked them not to take her away at night time saying that the 

next day he would call two other persons and in their presence they can take her 

with them. On saying that accused Nasar Ali assaulted him with a rod on his 

head. He raised hue and cry and entered his house, then his first wife Manuara 

Begum started shouting that her husband was being assaulted, then accused 

Habej Ali stabbed her on her right hand with a dao. After that he started 

shouting and went towards his sister Rahatan Nessa's house but fell down on the 

road. His nephew Ajibur took him to Dholaibil hospital for treatment. Manuara 

was also taken to hospital for treatment. After that he lodged an ejahar in the 

police in which he had put his thumb impression. After that accused persons filed 

a false case against him. In cross-examination he stated that he filed the ejahar 

the next day of the incident. He stated that accused Nasar Ali is his father-in-law 

and Nasar Ali’s daughter Majida is his wife. Accused Faizuddin is the elder 

brother of accused Nasar Ali and accused Habej Ali is his neighbour. He admitted 
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that Majida has filed a case against him u/s 498(A) of I.P.C which is still pending. 

He stated that he had 4 wives out of them two have already expired. He 

admitted that on hearing the scream of Majida the accused persons came to his 

house. He denied the suggestion that he did not state before police that when 

the accused persons tried to take away Majida with them he asked them not to 

take her away at night time. He denied the suggestion that he did not state 

before police that accused Nasar Ali assaulted him with a rod on his head. He 

denied the suggestion that he did not state before police that accused Habej Ali 

stabbed his wife Manuara on her right hand. He denied the suggestion that he 

did not state before police that he fell down on the road and Ajibur took him to 

hospital. 

                  9. PW2, Musstt. Manuara Begum deposed that the complainant is 

her husband. The incident took place in the year 2012 at about 9:00 P.M. Her 

husband had a quarrel with his another wife, then the father of the other wife 

namely Nasar Ali, and Habej Ali and Faizuddin assaulted her husband. Nasar Ali 

assaulted her husband on his head. Hearing hue and cry she came out of the 

house, then accused Habej Ali stabbed her on her left hand and caused injury to 

her. She was taken to hospital by her nephew Ajibur Rahman. After that her 

husband lodged an ejahar in the police. In cross-examination she stated that on 

the night of incident no other person came to the place of occurrence. Next day 

morning about three  persons came to their house, among them Ajibur Rahman 

was also there. 

                10. PW3, Md. Ajibur Rahman deposed that in the year 2012 at about 

9:00 P.M, Raham Ali came running to his house and informed them that the 

accused persons assaulted him and Manuara. Raham Ali fell down in their house, 

Manuara also came after him. There was injury on Raham Ali's head and 

Manuara sustained injury on her hand. He poured water on their head and took 

them to hospital. In cross-examination he stated that accused Raham Ali is his 

uncle and he did not know how the quarrel occurred and who assaulted whom. 

He stated that at the time of incident he was at home so he had not seen the 

incident. He denied the suggestion that he did not state before police that on the 

night of incident the informant came running to his house and fell down infront 
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of his house. He denied the suggestion that he did not state before police that he 

was informed by the complainant that they were assaulted by the accused 

persons. He also denied the suggestion that he did not state before police that 

Raham Ali sustained injury on his head and there was injury on Manuara’s hand. 

                11. PW4, Md. Hasmat Ali deposed that about one-and-a-half years 

ago he heard that the accused persons assaulted Raham Ali's first wife. He was 

called to police station to settle the matter amicably between the parties but no 

settlement took place. In cross-examination he stated that he did not know who 

assaulted whom. He also stated that he did not know due to whose fault the 

incident occurred. 

                 12. PW5, Musstt. Jarena Khatoon deposed that she did not know 

anything about the incident. 

                13. PW6, Md. Kudrat Ali, who is the investigating officer deposed that 

during investigation he visited the place of occurrence, sent the injured persons 

for treatment, recorded statement of witnesses and prepared sketch map of the 

place of occurrence. 

                  14. From the deposition of PWs it is seen that PW5 does not know 

anything about the incident, PW4 is a reported witness. However from the 

evidence of PW4 it is established that some incident occurred between the 

parties on the night of incident and PW4 was called to police station to settle the 

matter amicably which could not be settled.  

                  15. Now let us discuss the evidences of PW1, PW2 and PW3. PW1 

who is a victim has deposed in his evidence that accused Nasar Ali assaulted him 

with a rod on his head and the accused Habej Ali stabbed his wife Monuwara 

Begum on her right hand with a dao but this material fact was not stated by him 

in his statement u/s 161 of Cr.P.C. which has been confirmed by the I.O.(PW6). 

Similarly PW2, the another victim deposed before the court that Nasar Ali 

assaulted her husband on his head and the accused Habej Ali stabbed her on her 

left hand and caused injury to her, but surprisingly this material fact was not 

disclosed by her before the I.O. in her statement u/s 161 of Cr.P.C. which has 
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been confirmed by the I.O. PW3 though deposed before the court that on the 

night of incident the PW1 came running to his house and fell down infront of his 

house, he was informed by the PW1 that they were assaulted by the accused 

persons and that Raham Ali sustained injury on his head and there was injury on 

Manuara’s hand but he did not disclose the said facts before the investigating 

officer in his statement u/s 161 of Cr.P.C.  

               16. In the case of  Tarun alias Gautam Mukherjee vs. State of 

W.B. reported in  2003 SCC (Cri) 1052, the maid servant (PW4) deposed in her 

evidence-in-chief that the accused(husband of the deceased) used to assault the 

deceased almost daily on the instigation of his sister, but, in cross-examination it 

was elicited that she had not stated so in her statement to police recorded u/s 

161 Cr.P.C., the Hon’ble Supreme Court held that such material omission would 

discredit her version in court . 

                  17. In the case of  Vimal Suresh Kamble vs. Chaluverapinake 

Apal S.P. and anr., 2003 SCC (Cri) 596, the Hon’ble Supreme Court held that 

witness not stating a particular fact to the police in the course of investigation 

and prosecution seeking to prove the  said fact through that witness, evidence of 

that witness regarding the said fact is to be of no significance. 

                 18. In the present case what PW1, PW2 and PW3 deposed before 

the court as regard the alleged assault were not stated so by them before the 

investigating officer. In view of the above judgments of Hon’ble Supreme Court 

such material omission to state an important fact will discredit the version of 

prosecution witnesses in the court. Hence basing on the evidence of such 

witnesses it will not be safe to hold the accused persons guilty. No any dao or 

rod was seized by the investigating officer in connection with this case. Again 

PW5 has not at all supported the prosecution case and the evidence of PW4 is 

not of much help to the prosecution case. Thus the prosecution failed to 

establish beyond reasonable doubt that accused Nasar Ali assaulted PW1 with a 

rod and the accused Habej Ali stabbed Monuara Begum with a dao on her left 

hand.  
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                19. From the evidences of PWs and the statement of the accused 

persons recorded u/s 313 of Cr.P.C. it is clear that the accused persons  went to 

the house of PW1 hearing hue and cry raised by PW1’s wife Majida as a result of 

the quarrel which took place between PW1 and Majida who is the daughter of 

accused Nasar Ali. But as the prosecution failed to prove beyond reasonable 

doubt  that the accused persons went to PW1’s house with the intention to 

assault PW1 and PW2 or that having lawfully  entered into the property of PW1 

unlawfully remained there with intent to assault PW1 and PW2, the necessary 

ingredients of offence u/s 447 of IPC are not fulfilled. Thus the prosecution could 

not establish the ingredients of offence u/s 447 IPC beyond reasonable doubt. 

                     20. Under the above facts and circumstances, I am of the opinion 

that the Prosecution has failed to establish the case u/s 447/323/34  IPC against 

the accused persons. Hence the accused persons are acquitted from the charge 

u/s 447/323/34 IPC and set at liberty.   

                      

                  21. Bail bond and affidavit furnished by the bailor is extended for a 

period of six months from today. 

  

       Given under my hand and seal of this Court on   the 17th day 

of June, 2017 at Tezpur, Sonitpur.    

                   

                                                                    Bijaya Khakhlary  

       JMFC, Tezpur  
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APPENDIX 

 

Prosecution witnesses: 

PW1— Md. Raham Ali(Informant) 

PW2—  Musstt. Manuara Begum 

PW3— Md. Ajibur Rahman 

PW4—  Md. Hasmat Ali 

PW5—  Musstt. Jarena Khatoon 

PW6—   Md. Kudrat Ali(I.O.) 

 

Exhibits for the prosecution: 

Ext 1…………ejahar 

Ext 2…………sketch map 

Ext 3…………bail bond 

Ext 4…………injury report 

Ext 5…………injury report 

Ext 6…………charge sheet 

 

Defence witness : 
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Nil 

Exhibits for defence: 

Nil 

                                                             Bijaya Khakhlary 

                                                             JMFC,Tezpur 


